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§ 31. Duty of Care to Certain Nonclients For purposes of lahil-
ity under § 48, a lawver owes a duty to use care within the mean-
ing of § 532 in each of the following circumstances:
(2) to a nonclient when and to the extent that:
(a) the lawyer or (with the lawyer acquiescence) the lawyer's
client invites the nonclient to rely on the lawyer's opinion or
provision of other legal services, and the nonelient so relies; and
(b} the nonclient is not, under applicable tort law, too remote
from the lawyer to be entitled to protection;
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{3 to a nonclient when and to the extent that:

(a) the lawyer knows that the client intends as one of the primary
objectives of the representation that the lawyer’s services ben-
efit the nonclient;

i) such a duty would not significantly impadr the lawyer’s per-
formance of obligations to the client; and

(c) the absence of such a duty would make enforcement of those
obligations to the client unlikely; and

{4 to a nonclient when and to the extent that:

(a) the lawyer’s client is a trustee, guardian, executor, or fiduci-
ary acting primarily to perform similar functions for the nonclient;
(b) the lawyer knows that appropriate action by the lawyer is
necessary with respect to a matter within the scope of the repre-
sentation to prevent or rectify the breach of a fiduciary duty owed
by the client to the nonclient, where (i) the breach is the crime or
fraud or (ii) the lawyer has assisted or is assisting the breach;
ic) the nonclient is not reasonably able to protect its rights; and
id) such a duty would not significantly impair the performance
of the lawyer's obligations to the client.”’
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A solicitor will generally only owe a duty of care to a third party
where either (1) there is identity of interest between the client and
the third party, and the performance of the duty to the client is in-
tended to benefit the third party, or (2) he gives advice or informa-
tion, intending that a person other than the client act on that advice
or information, without other independent professional advice, or
(3) he has specifically undertaken a responsibility to the third party
independent from his status as the client’s adviser.”
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Granewich v. Harding, 945 P.2d 1067, 1075 [Ore. App. 1997]: “The tort secks to 187 130
protect fiduciary relationships and to promote the worthy goal that fiduciary duties be
kept and performed. That policy is not furthered by extending it to those who do not
owe such a duty in the context of what is alleged here. The obligation to act as fiduciary
and the liability for the breach of such a duty flow out of a fiduciary relationship.
Adoption of the plaintiff”s proposal under circumstances would require that we imply
a fiduciary duty between plaintiff and the defendant attorneys that would be the antithesis
of the attorney-client relationship between defendant attorneys and their own client,
the corporation. Itis uncontrovertible that defendant’s attorneys could not have ethically
represented plaintiff, a potential adversary in the conflict. Thus it seems incongruous
to hold defendant attorneys jointly liable for the breach of a fiduciary duty that would
Jbe unethical for them to perform”™
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